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MNSTRIICTIONS:
Thuz 15 the decizeon it sour case. Al docnments have been rofwined o e office which onpioally desoded s our case.
Amy luriher inguity mosl b made ur that ofGce.

If #ow belizwe the law was inappropriately applicd or the analysis nzed in reaching the decision was iconsistens with tie
information provided ot with precedent decisions, you may tile o metion o reconsider. Such a motion mmst state e
rcazens tor reeonsideration and be supported by any perrinenr precedent decisicns. Amy moleon o recumsider most b
filed within 30 days of the decision that the motion sceks w0 reconsider, as roquired voder 8 C.F R, 103 302K i

If you bavc new o aldilioosl informalion which you wiste we have consilered. v mey file 3 motion 0 ceopen,  Such
8 motion must sete the new kcts to be proved af fhe renpened proceediog and be sepported by afidavils or otwer
documentary evidence. Aty magon 6 reapen must be fled within 30 days of the deeision thae the motion secks 10 roopel,
cxeept that faihure o (il before this peried expires may be excused o the dpecemm of the Service where iz
Usmumsirated that the delsy was repsonable and beyond the goneral of the applicant ar pecitiener. Tl

Any motion miw be Aled with the oftiec which eriginally deeided vour cose alofy with o [ee of $110 ay reguired onder
AC.FR 1037

T'OR THE ASSOCTATE COMBISSIONEH.
CXAMINATIONS

AN

Robert ' Wicnann, Direcor
Audlninistra e Appeals CH




Page 2 TAC O] 220 31805

DISCUSSION: The preference wiga petition was denicd by the
MiTootot, Vormont Service Cenler, and i@ now beftore che Asaociaze
Commizaioner for Sxaminations on appzal. The appeal wiil be
dlamiaged.

Tho petitioner is a restaurant. 1L seehks Lo euploy the beneficiary
permanent’y in thse UInited 8ratos 2z a specialty coox.  As reguired
oy skatute, the pelillion ig acoormoanied by an individual laoor
certification anprowved by the Department of Labor.  The direclor
deterrined that the petitioner had not established that it had the
financizl abpilily Lo pay Lhe beneticiary the proffered wazoe as oI
the filing cakte of the wisa petilion.

G oappesl, coungel aubmits a brietr and adciticnal evidence,

Becticr 203 (k) {2) (&) {1] of bke Immigrakion srd Nationaliby Ack [the
Aoty, B TS0, 11RICRY (VIR (1}, Drovidez for the granting ol
preference Clagaification Lo qualificd immigrants who aro capable,
al Lhe Lime of pelilicning for classification under chis paragrapi,
of performing skilled labor {reguirirg at leasz two yezrs training
ar cxporicnoc], neot of a temoorarTy or sBcasonal onature, for which
gualified workers are not availabkle in the United States.

£ C.F.R. 204 .50z} (2) ststes in periinent part:

Ability of prospective amplover to pay  wage. Ay
petition Ziled by or Zor an employment-based imrigrant
which requiress an offer of enplovment mus- be accompanied
by ewvidence that the prossective Urited Staztos emplover
ha=z the aoility =o pay the proffered wage. Loa
potitionoy must dermonetrate thia ability at the “ime the
pricrity date i= establizhed and ceontinuing unzii tchs
beneficiary obtains lawful permanent regidence. BEvidenos
of this ahiiity shal® he eizher in the form of copies of
onnual reporta, Fedaral tax re-urns, or audized fianancial
ghabtemnsrls.,

Eligibility in thi=g matter halngea orn the petiticoner's ability to
pay “he wage obtfered zs of the petition's filiag date, which iz tae
dale Lhe regques:t for lahor asrtificaticorn was accepred for
Erocessing bw any office within ths ermloyment syszem of the
Dopartment of Labwr,  Meller of Winug's Tea Houge, 16 Z&N Deo. 1548
tAol. Reg. Comm. 1%77). Here, tho petition's £iliog dats is cSuly
25, 1997 The bezsefisiary's salary as stated on the labor
certificataon is 51%.18 per hour or $25%,29%2.80 per annum.

Counsel initilal_y subrilled copies of Ehke potiticners bank
statements for Loe period {rom December 1354 through Decanbe- 1237,
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and a copy of Lhe pellilbliozerfs 1997 Form 1120 .5, Corporation
Incoms Tax Return wiich rellecwed crose seceipls of 224,646 groad
profiz of 414,090 compensation of officers of 5684,000; =alaries
and waged pald of $12,536; and a taxable income before net
opera-ing loss deduction and special dedoctions of -$7,1535.

The director concluded khat the evidence submitted did not
eotanlish Lhal Lbe pelilicrer had che ability —o pav the proffered
wage as of the filing dace ol the pebition. O Septetiwoer 17, 2001,
the director reguested additional evidernce to establisk that khe
peliliones azd Lhs ability o pay the proffered wage.

In respoase, ccunse. =ubmitted a copy of the beneficiary's W-2
whiol showed 28 was pald 56,300 in 1237 and a letter from czhe
necitioner’'s CPA which stated:

F_ease note that the corporate incoms bax retusn reflests
a taxabhle income of -57,2.53.00, wiich is not necessarzily
indicatiwve cf the corporation’z firancizl porition or iths
finanoial abilizy teo pay ite expenzea or dshte. 1t
ghoald be noled Lhal Lie Laxakle incoms Js corpuled after
dedocking non cast chazges [or depreciation of 510,135,

and amortization in thoe amount o 3574, I- zhould also
oo neted that grogg rovenics for that period were
5224, 6405,

Thne drector dekbermined that thke additional ewvidence did ook
eatablish thak the petitionexr kad the ability to pay the proffered
wage and dentiod the petitionoer acoordingly.

Cun aopeal, counge? sulbanils anolher leslter [rom the petitioner sz O5A
and bank stcaktements for the period from January 31, 1237 througn
Cecerner 31, 1997 ard argues that the petitioner’sa "corporals bank
statements reflect monthly ending balances, which combined with W-2
galary pald Lo alien and adjasted incoms of £3,561.00, zre clearly
demenatrative o akility to pay the waze noced, "

Counsel’'s argunerl ls oot persuasive. Az noted hy thoe divector:

Your resporse iagluades a letter from wour accountans
requesting tha considersl ion ol 510,138.00 im
depreciztion and $576.00 n amor-ization expenses. ISven
wWhen corsidering these amounts ag availakble funrds to
corpsnsate the beneficiary, <he ad usted dncoms of
83,361.00 -2 still ineufficient to pay the S18,3%3.00
differencne botween the wages paid to the bensficiary in
1557 and the wage gpecified om the Form ETAR-7ED.
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The petiticrer'a Porm L1120 for the calerdar year 1%37 shows a
taxab_e inocooe of -57, 153, “he netitioner ooild not pay a
proffered wage of %25,232 .80 per year oul of a negalive iocoms,
Therefors, tho potitionor has not established its abllity to pay
the proffered wage based upon itse net income or s ot asscts.

Tan burdesn of procf in these proceediogs rests solsly with Lhe
petitioner. Scctiar 291 of the Act, B IT.8.00 1361, The petitionor
has nol webl Lhalt burder,

ORDER: Tro apmeal is dismisaod.



